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or that religious instruction in private schools is forbidden. We 
should like some further information as to the extent to which the 
death penalty really has become an exceptional form of punishment. 
While we are waiting for more fully authenticated accounts the 
present summary of Sr. Calon's article may serve as the basis for 
a later discussion of the same subject. Max Radin. 

Comment on Cases 

Admiralty: HarterAct: General Average: Liability for 
Loss of Goods Jettisoned After Negligent Stranding — No 
legislation has so changed the policy of the nation concerning con- 
tracts regulating the liability of carriers by sea for the negligence 
of their servants as has the Harter Act. 1 In its character as a 
compromise between the shipping and carrying interests, 2 the act 
has given rise to many difficulties, and every new construction of 
it becomes a matter of importance, both in this country and in 
other countries whose contracts may be affected by it. 3 From the 
first the act has been construed as being applicable only between 
owner and shipper and as not affecting the relations of either 
with third parties, 4 the leading case on this point being The Dela- 
ware, 5 in which case the act came before the Supreme Court for 
the first time. 

The greatest difficulties in construction have arisen in connec- 
tion with general average. The first case in the Supreme Court to 
discuss the act in relation to this rule was The Irawaddy, 6 in which 
the owner of a vessel sought general average contribution, following 
a negligent stranding by the master, for sacrifices made by him in 
a successful effort to save vessel, freight and cargo. It was held 
that the effect of the act was merely to relieve the owner from 
liability under certain conditions but not to give him any new 
rights, 7 thereby in no way extending the operation of the act beyond 

1 Act Feb. 13, 1893, c. 105, 27 Stat. 445, U. S. Comp. Stat. §8029 et seq. 

2 Hughes on Admiralty, p. 166. 

3 Carver's Carriage by Sea. §1039. 

* Hughes on Admiralty, §92; Carver's Carriage by Sea, §103f ; citing The 
Delaware (1896) 161 U. S. 459, 16 Sup. Ct. Rep. 516, 40 L. Ed. 771; The 
Chattahooche (1899) 173 U. S. 540, 19 Sup. Ct. Rep. 491, 43 L. Ed. 801; The 
Kensington (1901) 183 U. S. 263, 22 Sup. Ct. Rep. 102. 46 L. Ed. 190. 

5 Supra, n. 4. 

e (1898) 171 U. S. 187. 18 Sup. Ct. Rep. 831, 43 L. Ed. 130. 

7 Mr. Justice Shiras, "Plainly the main purposes of the act were to relieve 
the shipowner from liability for latent defects, not discoverable by the utmost 
care and diligence, and, in event that he has exercised due diligence to make 
his vessel seaworthy, to exempt him and the ship from responsibility for 
damage or loss resulting from faults or errors in navigation or in the man- 
agement of the vessel. But can we go further, and say that it was the 
intention of the act to allow the owner to share in the benefits of a general 
average contribution to meet losses occasioned by faults in the navigation 
and management of the ship." Holding that this could not be done. 
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its necessary application. The next leading case in which the effect 
of the Harter Act upon general average was discussed was The 
Jason. 8 In this case the court adhered to the ruling laid down in 
The Irrawaddy, 9 but held that this did not prevent parties from 
contracting for the allowance of general average, in cases of negli- 
gence, by express stipulation. 10 A variation of the above construc- 
tion had occurred in The Strathdon, 11 in which it was held that 
in an action hy the cargo owner for contributions from the ship- 
owner for injury resulting from a fire due to negligence of the crew, 
the sacrifice of the ship must be considered and set off, when the 
cargo owner claims contribution. In The Ernestina, 12 where there 
was no fault on the part of the ship's owner or crew, the shipowner 
sought complete exoneration from general average contribution in 
respect to cargo jettisoned, but was refused such exemption, the 
court pointing out that the third section of the act must be read 
with the remaining sections and that such a broad and literal con- 
struction as was here sought had been consistently denied. 13 

Another case has raised again the whole problem of the liability 
of an owner for a general average act made necessary by his em- 
ployee's fault. The Mary F. Barrett* was a case of jettison of 
goods following a negligent stranding in which the shipper of the 
lost cargo, in the absence of a "Jason clause" was allowed to 
recover from the vessel the full value of the cargo thus lost. The 
court in reaching this conclusion summarized the decisions of the 
above cases 15 and accepted them as representing the true construc- 
tion of the act, but after pointing out that, in the absence of the 
act, the owners would have been fully responsible for the negligence 
of the vessel, declared that the Harter Act was here inapplicable 
for the reason that the proximate cause of the loss was not the 
error in navigation but the subsequent voluntary act of the master 
in jettison of the cargo, and that this intervening cause was suffi- 
cient to bar relief under the act. 

Such a construction of the act would have created a situation 
in which the negligence of the vessel is admitted as the cause of 
damage so as to deny it the right of contribution in general average 
but is not so admitted as to bring the case under the protection of 
the Harter Act. Under such a construction a master having been 
negligent must continue to be so, by refraining from prudent jetti- 
son, in order to retain protection for his owners, thereby not only 
destroying his impartiality and putting a premium on inefficiency 
and "laissez faire," but rendering likely the complete destruction of 
all interests involved in the adventure. This, however, was fore- 



s (1912) 225 U. S. 32, 32 Sup. Ct. Rep. 560, 56 L. Ed. 969. 

9 Supra, n. 6. 

10 Commonly known as the "Jason Clause." 
" (1900) 101 Fed. 600, 41 C. C. A. 51. 

12 (1919) 259 Fed. 772. 

13 Supra, notes 4, 6 and 8. 

14 (January 20, 1921) 270 Fed. 618. 

15 Supra, n. 13, at p. 622. 
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seen and pointed out by the Circuit Court of Appeals 16 in a decision 
reversing that of the District Court. In this latter decision the 
shippers of the jettisoned cargo were allowed general average, the 
saved cargo owners not being allowed to set up the negligence of 
the vessel as a defense to contribution when claimed by another 
shipper," and being denied the right to transfer such responsibility 
to the ship. The court pointed out that jettison of cargo is a peril 
of the sea within clauses excepting liability for such perils, and 
that as such a peril it brings the present case under the protection 
of the Harter Act, which expressly protects owners from "respon- 
sibility" under such circumstances, irrespective of negligence, 18 and 
also alluded to the practical consequences that would ensue from 
the "proximate cause" construction contended for. 

The effect of this decision would seem to be to establish a con- 
struction of the act protecting owners from "responsibility" for all 
injuries to cargo resulting directly or indirectly from faults or 
errors in navigation or arising from dangers of the sea. 

This is undoubtedly in accord with the original intent of the act. 
The fact remains, however, that under the present construction it 
is not to the interest of the owner or the master to minimize losses 
by prudent general average sacrifices in cases where the venture is 
imperilled by negligence, because, while under The Strathdon the 
shipowner may have his sacrifice set off against a greater or equal 
sacrifice by the cargo owner when the latter originates a general 
average adjustment, if it is the shipowner whose sacrifice is the 
greater and if it is he who claims contribution, the rule of The 
Irawaddy would seem still to apply; and therefore a master having 
the alternative of ship or cargo sacrifice would naturally choose the 
latter as more likely to result in ultimate benefit to his employer, 
the shipowner. Should not the courts go farther and overrule The 
Irawaddy, and allow the shipowner general average contribution in 
respect to sacrifices incurred in such circumstances as there pre- 
sented, and thus place the master in a position where he can 
impartially and efficiently use the best means available to extricate 
his ship and cargo from: the results of misadventure? 

W. N. K. 



Agency: Attorney and Client: Power of an Attorney 
to Subject His Client to Liability for Services of Additional 
Attorneys — When must a client pay for the services of attorneys 
hired by his attorney without his consent or authorization ? Cormac 
v. Murphy 1 raises this question for our consideration, though on 



"The Mary F. Barrett (March 24, 1922) 279 Fed. 329 (Rehearing denied 
May 8, 1922). 

» Strang v. Scott (1889) 14 App. Cas. 601, 61 L. T. 597, 38 W. R. 452, 
6 Asp. M. C., being given as illustration. 

"The Strathdon (1900) 101 Fed. 600, 41 C. C. A. 515. 

' (June 30, 1922) 38 Cal. App. Dec. 500, 208 Pac. 360. 



